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The Buckley Amendment
ner, the Buckley Amendment illuminates a new and important trend in the
law-recognition of the student as an individual deserving of the same legal
guarantees afforded other citizens.
It is likely, however, that the waiver provision will remain a difficult is-
sue in months to come. It can be argued that institutions which closely ad-
here to the law and utilize confidential letters of recommendation only for
their stated purpose will only minimally impinge on a student's privacy. The
possibilities of abuse, however, may outweigh any benefits that derive from
maintaining the confidentiality of these communications. The complex na-
ture of large campus reference services, the occasional proclivity of educa-
tional authorities to exercise arbitrary discretion in ,recordkeeping decisions, 90
and the fact that educational institutions have long operated autonomously
in such procedures9' may ultimately turn the waiver "option" into a major
loophole in the Act.
Carole Marie Mattessich
PROPRIETARY VOCATIONAL SCHOOL ABUSES:
CAN THE FTC CURE THEM?
Confronted with a large and growing number of consumer complaints' di-
rected toward the false and misleading business practices of proprietary voca-
90. Passage of the original legislation did not change individual attitudes. One strik-
ing example was offered when an attorney at the University of California at Berke-
ley, in an October 16, 1974 memorandum to university chancellors, expressed op-
timism regarding the possibility of a delay in implementation of the Act, and stated that
"in light of this, I would suggest that no action be taken to 'purge' student records (as-
suming there is a need to retain the records) unless and until it appears there will be
legislative relief." The message raises a crucial consideration: if material is of such
a character that it should be "purged" before a student could discover it, why should
it be included in the student's educational file at all? Conversely, if there exists a need
to retain the information which otherwise would be "purged," it is probably taken out-
side the limitation of the Buckley Amendment that material be used only for its in-
tended purposes (e.g., admissions, financial aid), and thus should be either destroyed or
made accessible to the student.
91. The Act does provide that federal funds can be withdrawn if the educational in-
stitution fails to inform parents and students of their rights under the Act. See Family
Educational Rights and Privacy Act of 1974, 20 U.S.C.A. § 1232g(a)(1) (Supp. 1975).
1. The FTC conducted over 400 inquiries into vocational schools accused of using
deceptive business practices in 1973. Interview with Robert Badal, FTC Consumer Pro-
tection Staff, in Washington, D.C., Jan. 10, 1975.
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tional schools, the Federal Trade Commission has reached for its most com-
prehensive weapon of enforcement-the trade regulation rule.2  Containing
five provisions aimed at abuses that forty years of litigation and state statu-
tory enactment have failed to correct, the proposed rule would ban
misrepresentations of employment, earnings and placement opportunities, re-
quire affirmative disclosure of dropout and placement records, allow the stu-
dent time to reflect on his decision to enroll, and guarantee a pro rata refund
of tuition should a course be dropped. These proposals have been endorsed
by the FTC Consumer Protection Staff,3 high school guidance counselors, 4
consumer advocates 5 and disgruntled students.6 However, both residential
and home study schools have vigorously attacked the Commission's authority
to promulgate such a rule on the grounds that its provisions are harsh, not
reasonably related to the purpose of the rule, and unfairly discriminatory
when applied to the proprietary school industry. 7
This debate was triggered on August 15, 1974, when the FTC published
the proposed trade regulation rule and invited comment from interested par-
ties.8 Thousands of pages of raw data accumulated in preparing the rule
were placed on the public record. Since then, written comments and oral
testimony reflecting widespread concern by proponents and critics alike have
more than doubled the volume of material on file. 9 The gravity of abuses
2. See Proposed Trade Regulation Rule on Proprietary Vocational and Home Study
Schools, § 438.1, 39 Fed. Reg. 29385-90 (1974).
3. See FTC STAFF STATEMENT, PROPOSED TRADE REGULATION RULE FOR PROPRIE-
TARY VOCATIONAL AND HOME STUDY SCHOOLS (1974).
4. See, e.g., Letters from James F. Coder, Director of Guidance Services, Topeka
Public Schools, FTC File No. 1-11-1 (K-92), Oct. 10, 1974, and Clarence A. Reinert,
Director of Guidance, South Western Senior High School, FTC File No. 1-11-1
(K-102), Oct. 15, 1974. Unless indicated otherwise, all references in this article to the
public record are to FTC docket number 215-38. Cited materials contained in the pub-
lic record are further identified by an FTC file number.
5. See, e.g., Testimony of Edward J. Quinlan, Director, Executive Office of Con-
sumer Affairs, Consumer Complaint Division, Massachusetts, FTC File No. 2-1, Nov.
18, 1974.
6. See, e.g., Testimony of Catrina and Lorenzo Moody, former students, FTC File
No. 2-5, Dec. 23, 1974.
7. See, e.g., Comment of the National Home Study Council, FTC File No. 1-11-
7 (K-439), Nov. 27, 1974; Initial Comments of the Association of Independent Colleges
and Schools, FTC File No. 1-11-12 (K-646), Jan. 16, 1975; Letter from Homer Kemp-
fer, Director, Institute for Independent Study, Inc., FTC File No. 1-11-1 (K-18), Sept.
13, 1974; Letter from Adelaide Hopkins, Director, Typewriting and Shorthand School,
FTC File No. 1-11-I (K-5), Aug. 29, 1974.
8. 39 Fed. Reg. 29385 (1974).
9. The public hearing process has been temporarily interrupted to allow the FTC
to develop the more formal procedural rules required by the new FTC Act amendments.
See Magnuson-Moss Warranty-Federal Trade Commission Improvement Act, Pub. L.
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such as false advertising and high pressure sales techniques seemingly justify
the imposition of harsh FrC remedial action, yet the scope of the proposals
might indeed be altered to avoid the imposition of unreasonable and unjust
sanctions against members of the proprietary school industry. The ultimate
validity of the proposed rule, however, will not be determined until the record
is complete and the public hearing process finished. Consequently the fol-
lowing analysis of the proposed rule is based upon an assessment of the
record compiled to date.
I. EXPOSING THE ABUSES
Individual complaints and extensive litigation have brought to light the
business practices of the proprietary vocational schools. Dissatisfied con-
sumers have made the following charges: misrepresentation of the number
of jobs available for students and graduates; 10 exaggeration of the potential
earnings of students and graduates;" deceptive representations of connec-
tions with large employers;' 2 emphasis on false admissions qualifications;"3
misrepresentation of the quality of training or facilities;14 misrepresentation
of the nature of federal loan programs;' 5 and misrepresentation of cancella-
tion and refund policies. 16 These deceptive and unfair recruitment prac-
tices are generally aimed at young, inexperienced and low income consumers
who need to be protected from alluring advertisements and the high pressure
tactics of commissioned salespersons.. 7 Such illegal practices have been at-
tacked in the courts by the FTC,' 8 but litigation has failed to stem their ever
increasing use.
No. 93-637, § 202(c), 88 Stat. 2183 (U.S. CODE CONG. & AD. NEWS, 93d Cong., 2d
Sess. 7212-13 (Jan. 30, 1975)).
10. See, e.g., DeForest's Training, Inc. v. FTC, 134 F.2d 819 (7th Cir. 1943); FTC
v. Civil Serv. Training Bureau, Inc., 79 F.2d 113 (6th Cir. 1935). See also Stad v. Grace
Downs Model & Air Career School, 65 Misc. 2d 1095, 319 N.Y.S.2d 918 (Civ. Ct.
1971).
11. See, e.g., Goodman v. FTC, 244 F.2d 584, 589 (9th Cir. 1957); Tractor Training
Serv. v. FTC, 227 F.2d 420 (9th Cir.), cert. denied, 350 U.S. 1005 (1955); State v.
Interstate Tractor Training, Inc., 66 Misc. 2d 678, 321 N.Y.S.2d 147 (Sup. Ct. 1971).
12. See, e.g., FTC v. Civil Serv. Training Bureau, Inc., 79 F.2d 113 (6th Cir. 1935).
13. See, e.g., People v. B.C. Associates, Inc., 22 Misc. 2d 43, 194 N.Y.S.2d 353 (Sup.
Ct. 1959).
14. See, e.g., Goodman v. FTC, 244 F.2d 584 (9th Cir. 1957).
15. See, e.g., O'Neil, Spotlight Series on Vocational Schools, Boston Globe, March
25-April 3, 1974.
16. Nu Dimensions Figure Salons v. Becerra, 73 Misc. 2d 140, 340 N.Y.S.2d 268
(Civ. Ct. 1973); Educational Beneficial, Inc. v. Reynolds, 67 Misc. 2d 739, 324 N.Y.S.
2d 813 (Civ. Ct. 1971).
17. See FTC STAFF STATEMENT, supra note 3, at 3-5; O'Neil, supra note 15.
18. Since the landmark case of FTC v. Civil Serv. Training Bureau, Inc., 79 F.2d
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The rapidly growing number of individuals seeking the services of pro-
prietary vocational schools has provided further incentive for FTC action.
Recent studies estimate that a total of $2.5 billion was spent last
year on proprietary education.' 9 Among the approximately ten thou-
sand proprietary institutions purporting to prepare or qualify these individ-
uals for employment or to improve employment related skills are schools of-
fering courses of instruction in data processing and computer science, cosme-
tology, secretarial and business training, hotel-motel management, truck and
heavy equipment operation, broadcasting, modeling and paraprofessional
skills.20 Although many of these schools render important and valuable ser-
vices both to their students and to the employment market, 21 the existence of
widespread abuse dictates that steps be taken to improve the position of the
generally unsophisticated consumer.
II. SELECTING A REMEDY
The FTC's inability to adequately regulate the proprietary vocational
school industry through the issuance of cease and desist orders has led the
Commission to utilize its most recently acquired weapon of enforcement-
the trade regulation rule-to correct unlawful business practices. The Com-
mission's enforcement authority, derived from section 5 of the Federal Trade
Commission Act, empowers the Commission to prevent "unfair or deceptive
acts or practices in commerce."' 22 Until 1973, the only procedure available
for the enforcement of this section was the cease and desist order, limited
in scope to redress individual complaints. The Commission's authority to
promulgate trade regulation rules having the effect of substantive law was
upheld only two years ago by the United States Court of Appeals for the
District of Columbia Circuit in National Petroleum Refiners Association v.
FTC2s (the Octane Case), and was subsequently established by statute
113 (6th Cir. 1935), which gave impetus to the consumer movement, dissatisfied stu-
dents and consumer advocates have fought the abusive practices of proprietary vocational
schools.
19. See FTC STAFF STATEMENT, supra note 3, at 3.
20. See id.
21. The importance of proprietary education as a supplement and alternative to pub-
lic education was underscored in a recent study by the House Committee on Government
Operations. See H.R. REP. No. 93-1649, 93d Cong., 2d Sess. 15, 16 (1974).
22. 15 U.S.C. § 45(a) (1970). The new FTC legislation amends section 5 by "strik-
ing out 'in commerce' wherever it appears and inserting in lieu thereof 'in or affecting
commerce.'" Magnuson-Moss Warranty-Federal Trade Commission Improvement
Act, Pub. L. No. 93-637, § 201, 88 Stat. 2183 (U.S. CODE CONG. & AD. NEWS, 93d
Cong., 2d Sess. 7211 (Jan. 30, 1975)).
23. 482 F.2d 672 (D.C. Cir. 1973), cert. denied, 415 U.S. 951 (1974). The court
upheld the Commission's determination that the failure to post octane rating charts on
.[Vol. 24:603
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when the amendments to the 'Federal Trade Commission Act were
enacted on January 4, 1975.24 Unlike cease and desist orders, trade
regulation rules apply on an industry wide basis and are the FTC's ultimate
means of implementing and clarifying the section 5 standard of illegality.
Not only has the FTC selected its most comprehensive enforcement de-
vice, but it has incorporated five specific provisions into one of the strongest
rules proposed to date.2 5  They are: (1) limitations on employment and
earnings advertising which forbid the use of generalized data and require the
substantiation of claims of placement success; (2) an affirmative disclosure
requirement that each school inform prospective students of its dropout rate;
(3) a requirement that placement rates and salary levels be disclosed when-
ever the school has made any placement or earnings claims; (4) a ten day
cooling-off period during which the student may reconsider and reaffirm the
contract, and (5) a cancellation and pro rata refund rule that allows the
school to retain only a proportionate share of the total contract price plus
a small enrollment fee.
Whether the Commission has the authority to promulgate a rule incorpo-
rating such provisions must be determined in the context of the assembled
record.26 That all of the proposed remedial provisions, with the exception
of the pro rata refund, have been held under other circumstances to be well
within the congressional mandate of section 5, does not automatically guaran-
tee their appropriateness in this case. 27 Although the Commission has wide
latitude in determining the scope and choice of remedies, its discretion is
tempered by the requirement that the remedies proposed be reasonably re-
lated to the unlawful practices the rule aims to correct.28  In order to pass
gasoline pumps was an unfair or deceptive practice, thereby giving the Commission legal
authority to require such postings on an industry-wide basis.
24. See Magnuson-Moss Warranty-Federal Trade Commission Improvement Act,
Pub. L. No. 93-637, § 202, 88 Stat. 2183 (U.S. CODE CONG. & AD. NEWS, 93d Cong.,
2d Sess. 7211-17 (Jan. 30, 1975)).
25. For example, cooling-off periods, which will be ten days in length under the pro-
posed rule, in previous litigation have been limited to three days. See Cooling-Off Pe-
riod for Door-to-Door Sales, 16 C.F.R. § 429.1 (1974); Career Academy, Inc., 3
TRE REo. REP. (1974 Trade Cas.) 20,603, at 20,500 (FTC Sept. 13, 1974). Re-
fund policies have not been so strictly defined. See p. 618-19 & cases cited notes 82 &
83 infra.
26. See Magnuson-Moss Warranty-Federal Trade Commission Improvement Act,
Pub. L. No. 93-637, § 202(e)(3)(A), 88 Stat. 2183 (U.S. CODE CONG. & An. NEWS,
93d Cong., 2d Sess. 7214 (Jan. 30, 1975)). See also National Petroleum Refiners Ass'n
v. FTC, 482 F.2d 672, 682 (D.C. Cir. 1973), cert. denied, 415 U.S. 951 (1974).
27. Advertising restrictions, disclosures, cooling-off periods, and refund and cancella-
tion policies have been subjects of numerous consent orders accepted by the Commission.
See cases cited notes 79, 82 & 83 infra.
28. See, e.g., FTC v. National Lead Co., 352 U.S. 419, 428-29 (1957); L.G. Balfour
Co. v. FTC, 442 F.2d 1, 23 (7th Cir. 1971).
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judicial review, the Commission's action must be supported by substantial
evidence in the record taken as a whole. 29
Evidence of substantial public interest in eliminating the unfair and de-
ceptive business practices of proprietary schools permeates the public record.
It may be argued, however, that several of the proposed remedies are not
reasonably related to the abolition of these practices. As written, they may
impose an unfair burden upon proprietary vocational schools that could cause
reputable and disreputable schools alike to alter their services substantially.
Additionally, the FTC's proposal may discriminate against proprietary voca-
tional schools in favor of their competitors in the public and not-for-profit
sectors of postsecondary education, while not aiding the consumer in making
an informed choice of educational alternatives.
III. THE INEFFECTIVENESS OF OTHER REGULATORY AUTHORITY
Since educational institutions are already subject to extensive federal and
state legislation, the need for such broad FTC action has been questioned.
The Office of Education already performs two interrelated functions that are
important sources of regulation in this area. First, it supervises the Guaran-
teed Student Loan Program, 30 through which large amounts of federal funds
are distributed to schools recognized by certain independent national ac-
crediting agencies.3'1 Second, it sets the criteria3 2 for selection of the national
accrediting agencies upon whose evaluations loan distributions are based.
However, having delegated to these agencies the authority to make the de-
termination of eligibility for the program, the Office of Education is unable
to provide the comprehensive regulation required to eliminate the illegal busi-
ness practices.
29. See K. DAVIS, ADMINISTRATIVE LAw TREATISE § 29.01 (1958).
30. See 20 U.S.C. § 1071 (1970).
31. The major national accrediting associations concerned with the proposed rule are
the National Association of Trade and Technical Schools (NA'TTS), the Association of
Independent Colleges and Schools (AICS), the National Home Study Council (NHSC)
and the Cosmetology Accrediting Commission (CAC). In recent hearings before the
Subcommittee on Education of the Senate Committee on Labor and Public Welfare,
chaired by Senator Claiborne Pell, representatives of AICS and NHSC expressed dissat-
isfaction with the function which had been assigned them by the Office of Education,
and agreed that private accreditation should not be the sole basis for federal aid eli-
gibility. Hearings on Accreditation of Postsecondary Educational Institutions Before the
Subcomm. on Education of the Senate Comm. on Labor and Public Welfare, 93d Cong.,
2d Sess. 276, 493 (1974). See also Washington Post, Sept. 14, 1974, § A, at 8, col. 1.
Only 1700, or approximately 17 percent of all private vocational schools are accredited
by these national accrediting associations. See Carper, Career Schools Aren't Always
What They Seem, READERS DIGEST, June, 1974, at 143.
32. See 20 U.S.C. § 1141(a) (1970); 45 C.F.R. §§ 149.1-.6, 149.20-.24 (1974).
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The Veterans Administration is the second major source of federal funds
available to proprietary vocational schools. Under the VA program an eligi-
ble veteran, serviceperson or dependent is entitled to receive educational
benefits when enrolled in a school or course approved by a state agency.33
State approving agencies recognize a school or course on the basis of accredi-
tation by a national accrediting agency, or on their own determination that
a school or course has met certain minimum criteria regarding staff qualifica-
tions, adequacy of facilities, recordkeeping and advertising and refund poli-
cies.3 4  Once the state approving agency recognizes a school or course, the
eligible enrollee must 'be reimbursed. The VA cannot exercise discretion by
refusing to pay; it cannot even inquire into the adequacy of the approving
process.3
5
The Veterans Administration, however, is attempting to effect stricter
standards in coordination with the FTC. On December 3, 1974, Congress
enacted the Vietnam Era Veterans' Readjustment Assistance Act of 1974,
which provides that the VA, in cooperation with the FTC, must insure that
funds not be made available to institutions utilizing erroneous, deceptive or
misleading advertisements or enrollment practices, or to institutions placing
less than 50 percent of their graduates. 36  By coordinating its efforts with
those of the Office of Education and the VA, the FTC should facilitate the
implementation of the proposed rule. 37
On the state level, control over proprietary schools is exercised through
the enforcement of trade regulation laws, institutional licensing, and the li-
censing of sales representatives. In addition, forty states have passed special
legislation regulating vocational and home study schools, and forty-seven
states have enacted various consumer protection statutes.38  The coverage
and effective enforcement of these laws varies widely, however. The responsi-
33. See 38 U.S.C. § 1670 (1970); 38 C.F.R. § 21.4200 (1974).
34. See 38 U.S.C. § 1775, 1776 (1970).
35. 38 U.S.C. § 1782 (1970) provides:
No department, agency or officer of the United States, in carrying out
[Chapter 36 of Title 38-which makes approval mandatory before the veteran
can receive benefits and sets the basis for such approval], shall exercise any
supervision or control, whatsoever, over any State approving agency, or State
educational agency, or any educational institution.
36. Pub. L. No. 93-508, §§ 212(a) & 203(1), 88 Stat. 1578 (U.S. CODE CONG. &
AD. NEWS, 93d Cong., 2d Sess. 6530 & 6525-26 (Jan. 30, 1975)).
37. The VA recognizes the need for further regulation of proprietary vocational
schools and for cooperation among federal agencies. See Statement of Andrew H.
Thornton, Director, Education and Rehabilitation Service, Veterans Administration,
FTC File No. 2-4, Dec. 17, 1974.
38. See FTC FACT SHEET-STATE LEGISLATION TO COMBAT UNFAIR TRADE PRACTICES
(1974).
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bility to correct abuses that exist nationwide cannot be left to the few aggres-
sive state and local consumer protection offices and attorneys general.3 9
IV. THE SCOPE OF FTC POWER
Although existing law is inadequate to deal with the illegal business prac-
tices at issue, many have questioned the FTC's authority to impose such strin-
gent restrictions upon proprietary vocational schools as a class. Industry rep-
resentatives have attacked the proposed rule as discriminatory on two levels.
40
First, they allege that there are other educational institutions, notably public
and not-for-profit vocational schools, over which the FTC has no legal au-
thority, 41 'but which are similarly situated and engaged in the same illegal busi-
ness practices. The Supreme Court has declared that law enforcement classi-
fications cannot be arbitrary, but rather must treat alike all persons similarly
situated.42 Large dropout rates, loan defaults, misleading advertising, diffi-
culty in placing and keeping track of graduates, and the failure to make ade-
quate refunds upon cancellation or withdrawal are problems prevalent
throughout the educational system. 43  To impose the added administrative
and financial burden of the proposed rule exclusively upon proprietary voca-
tional schools may unfairly discriminate against these schools which, by
definition, rely on their profits to maintain their operations.
39. One local authority which has taken aggressive action against proprietary school
abuses is the Bureau of Consumer Frauds and Protection in New York City. See Min-
dell, New York Vocational Education: Regulation Seen Essential, 170 N.Y.L.J., Oct.
25, 26, 1973, at 1, 4, cols. 1, 2.
40. See comments and letters cited note 7 supra.
41. Among the members of the NHSC are fifteen schools organized under applicable
nonprofit corporation statutes and granted tax exempt status by the Internal Revenue
Service, INT. REv. CODE OF 1954, § 501(c)(3). Comment of the National Home Study
Council, FTC File No. 1-11-7 (K-439) 4, Nov. 27, 1974. Forty-two of AICS' members
are not-for-profit institutions. For an explanation of the allegation of the FTC's lack
of jurisdiction, see Initial Comments of the Association of Independent Colleges and
Schools, FTC File No. 1-11-12 (K-646) 1 n.3, Jan. 16, 1975. Courts have interpreted
the FTC Act as forbidding the Commission from exercising jurisdiction over charitable
not-for-profit institutions. See, e.g., Community Blood Bank, Inc. v. FTC, 405 F.2d 1011
(8th Cir. 1969) (a nonprofit, charitable community blood bank organized by several
area hospitals not within jurisdiction of Commission).
42. E.g., Eisenstadt v. Baird, 405 U.S. 438, 447 (1972); Reed v. Reed, 404 U.S. 71,
76 (1971); F.S. Royster Guano Co. v. Virginia, 253 U.S. 412, 415 (1920).
43. A recent newspaper article, for example, described a variety of potentially mis-
leading advertising and recruiting practices employed by small, private four year col-
leges to bolster their declining enrollments. Commissioned recruiters, mail solicitations
and advertisements "that sound more like vacation advertisements than pitches for four
years of long nights at libraries" were cited. Washington Post, June 6, 1974, § C, at 1
& 4, col. 4. See also Washington Post, Nov. 13, 1974, § A, at 14, col. 1. A recent HEW
report on higher education comments on the dropout rate in large state universities: less
than half of the students graduate within ten years from the time they first enroll.
DEP'T OF HEALTH, EDUCATION AND WELFARE, REPORT ON HmH EDUCATION (1971).
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The scope of the proposed rule, however, needs further delineation. The
definition of "seller" in section 438.1(a)44 is vague and ambiguous as to
which schools are covered. It seemingly includes those schools which, al-
though privately owned, offer vocational courses on a nonprofit basis .4  As
the Commission lacks the authority to regulate these schools, 46 the term "for-
profit" should be inserted before "privately owned school" in subsection (a)
(1) for clarification.
Persuasive evidence indicates that the abuses cited are more prevalent
among proprietary vocational schools than elsewhere, and the availability of
exemptions 47 for those schools that are unduly prejudiced by the proposed
rule contributes to the validity of a rule imposing blanket remedies upon di-
verse members of a single class. Nevertheless, to avoid the rule's potentially
harsh effects, the following changes are recommended: (1) the absolute ban
on the generalized advertising of employment and earnings claims should be
lifted; (2) employment, earnings, dropout rates and placement statistics
should be calculated on a different, and more accurate, basis; (3) the dis-
closure and affirmation form should be modified, and (4) written notice of
cancellation should be required.
Recognizing that the FTC may have the authority to regulate proprietary
vocational schools as a class, critics nevertheless argue 48 that the proposed
rule fails to account for the great diversity among class members and unfairly
penalizes the many for the faults of a few. Notwithstanding this contention,
there is strong evidence that the abuses attacked prevail in a substantial num-
ber of schools. The available exemptions coupled with the suggested modifi-
cations could minimize an unduly harsh application of the rule.
44. "Seller" is defined as:
Any individual . . . or organization engaged in the operation of a privately
owned school . . . which offers residence or correspondence courses of study,
training, or instruction purporting to prepare or qualify individuals for employ-
ment or training in any occupation . . . or purporting to enable a person to
improve his skills in any of the above designated categories.
Proposed Trade Rule § 438.1(a)(1), 39 Fed. Reg. 29386 (1974).
45. Indeed, two member institutions of the NHSC, the John Tracy Clinic and the
Hadley School for the Blind, do not charge for their courses, but nonetheless may be in-
cluded in the technical definition of "seller" and thus subject to the provisions of the
proposed rule. Comment of the National Home Study Council, supra note 41.
46. See, e.g., Community Blood Bank, Inc. v. FTC, 405 F.2d 1011 (8th Cir. 1969).
47. See Magnuson-Moss Warranty-Federal Trade Commission Improvement Act,
Pub. L. No. 93-637, § 202(g)(2), 88 Stat. 2183 (U.S. CODE CONG. & AD. NEws, 93d
Cong. 2d Sess. 7216 (Jan. 30, 1975)) (exemptions may be granted when "application of
[the] rule . . . is not necessary to prevent the unfair or deceptive act or practice to
which the rule relates"). See also National Petroleum Refiners Ass'n v. FTC, 482 F.2d
672, 692 (D.C. Cir. 1973), cert. denied, 415 U.S. 951 (1974).
48. See comments and letters cited note 7 supra.
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V. LEGITIMIZING THE RULE
A. Incursion Into the General Advertising Ban
The first provision of the proposed rule imposes an absolute ban on general
employment and earnings claims and limits specific claims to those substanti-
ated according to specific standards and confined to a prescribed format. 40
Allegations that "10,000 jobs are opening up in the data processing field,"
promises of "offers galore" upon graduation," and guarantees of earning
"$6.60 an hour and more" operating heavy equipment 5' are examples of the
generalized employment and earnings claims that have long led students to
believe that these opportunities would in fact be theirs. Such claims are
nearly always deceptive in that they refer to opportunities open in the na-
tional job market and not in the particular locale where the course is offered.
The proposed rule attacks this deceptive advertising by requiring substantia-
tion, thus making it difficult for the schools to distort the reality of future
employment opportunity.
It is, however, beyond the Commission's power to bar the dissemination
of a true statement that is neither inherently misleading nor used for a wrong-
ful purpose. 52  General employment information based upon data collected
49. Employment and earnings claims would be subject to the following limitations:
(1) No written or broadcasted claim . . . shall be made with respect to:
(i) The general conditions or employment demand in any employment mar-
ket now or at any time in the future; and
(ii) The amount of salary or earnings generally available to persons em-
ployed in any occupation.
(2) Unless it is substantiated according to the standards and confined to
the format prescribed herein, no written or broadcasted claim . . . shall be
made with respect to:
(i) The specific employment opportunities available. . . and
(ii) The specific amount of salary or earnings available to buyers who pur-
chase seller's course of study.
(3) Written or broadcast claims subject to the exception in paragraph
(a) (2) of this section shall be limited to claims substantiated by the seller's
actual knowledge of his buyers' experiences in obtaining placement at specific
salary levels in the employment positions for which seller's course of study pre-
pares buyers. Actual knowledge shall be verified, at a minimum, by a list...
for each enrolled person ...
Proposed Trade Rule § 438.2(a), 39 Fed. Reg. 29386-87 (1974). Paragraph (a)(4)
prescribes employment and earnings claims which would be permissible for correspond-
ence and residence schools subject to paragraph (a)(2). Paragraph (a)(5) carves
out exceptions to paragraphs (a)(1) through (a)(4) for new schools, requiring
sellers to confine advertisements to actual job commitments made in writing.
50. See Letter from Mrs. Finley, FTC File No. 1-11-6 (K-393), Nov. 23, 1974.
51. See State v. Interstate Tractor Trailer Training, Inc., 66 Misc. 2d 678, 321 N.Y.S.
2d 147 (Sup. Ct. 1971).
52. L.G. Balfour Co. v. FTC, 442 F.2d 1 (7th Cir. 1971).
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and published by recognized and reliable sources is neither inherently mis-
leading nor wrongfully used if accompanied by a disclaimer 3 of equal em-
phasis and specific employment and earnings claims. To the contrary, in-
formation taken from such reliable publications as the Department of Labor's
Occupational Outlook Handbook, while not sufficient in itself to project em-
ployment possibilities, 54 presents a valuable overview of the job market and
is thus relevant to an intelligent and sensible career decision.
The specific employment and earnings claims are optional; the presenta-
tion of such claims is prescribed in section 438.2(a)(3) and the format is
detailed in section 438.2(a)(3)-(5). 55 While generally comprehensive and
well written, these requirements can mislead the consumer in two respects.
First, by basing employment and earnings claims on the experience of all
"buyers," the provision assumes that all enrollees in vocationally oriented
courses desire placement in that particular field. The drafters seem to have
overlooked the fact that most of the schools affected by the proposed rule
perform the dual function of providing instruction for purposes of personal
enrichment as well as employment.56 Some students enroll in modeling
courses simply to gain self-assurance and poise, 7 in real estate courses pri-
marily to take advantage of VA benefits, 8 or in art institutes to pursue a
hobby. The inclusion of these students in placement statistics that reflect
the quality of the training received might result in an inaccurate portrayal
of employment opportunities. The data thus collected may not be rea-
sonably related to the goal of correcting deceptive advertising.
Basing the employment and earnings claims upon the number of enrollees
desiring employment is an easy solution. 9 This number could be ascertained
53. The disclaimer might be worded as follows: "Estimates made are general and
do not necessarily apply to graduates of any particular school; the only reliable informa-
tion is that school's placement rate." See REPORT OF THE SUBCOMMITTEE ON EDUCA-
TIONAL CONSUMER PROTECTION, FEDERAL INTERAGENCY COMMISSION ON EDUCATION, To-
WARD A FEDERAL STRATEGY REPORT FOR PROTECTION OF THE CONSUMER OF EDUCATION
50 (1974).
54. "General statistics and other information cited in the Handbook is [sic] not de-
signed nor intended to be used as a predictor of the capability of a particular school
to place its enrollees in specified job positions." Statement of Bureau of Labor Statistics,
FTC File No. 1-11-11 (K-623), Jan. 15, 1975.
55. See note 49 supra.
56. For a detailed discussion on this point, see Statement of Constance Belfiore, FTC
File No. 2-4, Dec. 17, 1974.
57. See id. at 2263.
58. See Letter from Doug Readerski, FTC File No. 1-11-1 (K-16), Aug. 16, 1974.
59. On the other hand, the VA computes employment data on the basis of those stu-
dents who graduated from a given school and who were determined by the school to
be available for employment. See 38 U.S.C. § 1673 (1970). It is arguable which stand-
ard, that here suggested or that of the VA, would constitute more representative adver-
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by sending the student a standardized statement along with the disclosure and
affirmation form on which the student would be required to indicate whether
he intends to take the course primarily for employment or personal enrich-
ment. The statement could then be returned with the disclosure and affirma-
tion -form during the ten day cooling-off period and kept in the school's file.
In addition, the Commission should further define "job-related training"
by specifying, first, that employment obtained as a result of the skills learned
but before the completion of a course be included in the formulation of spe-
cific claims, and second, that salary raises earned as a result of the training
be included in the specific claims. These considerations are positive reflec-
tions of the quality of instruction and should therefore be included in specific
claims of employment successes.
Representatives of the industry have argued that a second potentially mis-
leading aspect of this provision is the requirement that specific employment
and earnings claims be limited to those substantiated by the school's "actual
knowledge" of its students' experiences. 0 They stress the difficulty that edu-
cational institutions, especially correspondence schools, have in keeping track
of their students and graduates, and in gathering employment and salary in-
formation often considered confidential. 6 ' Yet the collection and publication
of this data is necessary to shield the consumer from inflated employment
and earnings claims. Its importance is underscored by the new VA require-
ment that schools eligible for its funding program must have placed at least
50 percent of their graduates over the past two years. 62 This will necessitate
the implementation of data gathering techniques similar to those required un-
der the proposed rule. The schools may have to abandon their present place-
ment practices and initiate new ones, but it is well within the Commission's
power to require affirmative acts to remedy industry-wide abuses.
tising, yet some effort at coordination should be made to avoid imposing the burden of
dual recordkeeping on the schools. See Statement of Andrew H. Thornton, supra note
39, at 10-11.
60. See Proposed Trade Rule § 438.2(a) (3), supra note 49.
61. The so called Buckley Amendment will bar federal educational funds from any
school that permits general access to personally identifiable student records without the
consent of the student. Family Educational Rights and Privacy Act of 1974, 20
U.S.C.A. § 1232g (Supp. 1975), as amended, White House Conference-Library
and Information Services, Pub. L. No. 93-568, § 2, 88 Stat. 1855 (U.S. CODE
CONG. & AD. NEWS, 93d Cong., 2d Sess. 6836-42 (Jan. 30, 1975)). The vast
majority of proprietary vocational schools are not affected by this rule because they do
not receive federal educational funds. The schools could take steps, however, to protect
the privacy of their students by obtaining their permission to make their employment
files open to the FTC, upon request.
62. See Vietnam Era Veterans' Readjustment Assistance Act of 1974, Pub. L. No.
95-308, § 203(1), 88 Stat. 1578 (U.S. CoDE CoNG. & AD. NEWS, 93d Cong., 2d Sess.
6525-26 (Jan. 30, 1975)).
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B. Adjusting the Disclosures
The second provision of the proposed rule requires proprietary vocational
schools to maintain records of their dropout rates and placement successes
(if the school has made any employment or earnings claim),6 3 and to disclose
this information to the consumer before he is bound by an enrollment con-
tract.6 4 This would allow the student to assess his chances of success free
from misleading advertisements and high pressure sales tactics.
Adjustments in the computation of dropout rates and placement records
must be made if this provision is to be functional. Section 438.2(b)(1) re-
quires that the dropout rate be determined on the basis of the number of
"buyers" who fail to complete the course of study. Those buyers, however,
who withdraw from the course before attending classes or sending in the first
lesson are not technically dropouts, for they have never had contact with the
instructor or the course materials. The inclusion of withdrawals in a dropout
rate which reflects the quality of instruction is misleading. The computation
should rather be based on the total number of "starters," and this term should
be substituted for "buyers" throughout section 438.2(b)(1).
The proposed rule also requires that the disclosure of placement records
be based upon the number of "buyers." 6 5 Disclosure of placement records,
like the advertising of specific employment and earnings claims, should not
be concerned with the number of "buyers," but with the number of students
desiring placement.66 Those students pursuing a course of study for reasons
other than ultimate placement cannot reasonably be included in the deter-
mination of a school's placement success. In addition, the provisions should
be amended to include a full definition of "employment positions" which ac-
counts for salary increases and jobs obtained prior to the completion of the
63. (1) After buyer has signed an enrollment contract seller shall make the fol-
lowing disclosures to buyer in the manner prescribed by paragraph (c) below:
(i) The total number of buyers who fail to complete the full course of study
for the seller's most recent graduating class if a residence school or the seller's
most recent fiscal year if a correspondence school.
(ii) The percentage of buyers who fail to complete the full course of study
(2) If seller has made any ...earnings or employment representations to
buyer then, after buyer has signed the enrollment contract, seller shall make
the following disclosures to buyer. ...
(3) For each of [these] disclosures ...seller shall maintain complete rec-
ords, as provided in paragraph (a) (3 ) above.
Proposed Trade Rule § 438.2(b), 39 Fed. Reg. 29387 (1974).
64. See Proposed Trade Rule § 438.2(c), 39 Fed. Reg. 29387 (1974).
65. See id.
66. See the comparison of the proposed rule with the existing VA regulations, note
59 supra.
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course as a result of acquired skills. Section 438.2(c) should also be altered
to reflect the proposed statistical changes affecting the affirmative disclosure
of dropout rates and placement records.
C. To Preserve the Sanctity of Contract
A verbatim reading of the ten day affirmation and cooling-off period in
sections 438.2(d) and (e) reveals that an enrollment contract between the
school and student is effective only upon affirmation. 67 To affirm, the stu-
dent must sign and return the disclosure and affirmation form within ten days
of receipt. If a student fails to affirm, the contract is considered null and
void and the school must refund all monies paid.68
The primary purpose of this provision is to protect the consumer from the
tactics of commissioned salespersons, who are, according to one of their num-
ber, "continually harassed to produce more and more under threat of being
fired for not meeting ever increasing quotas every month."6 9 One sales-
person persuaded a consumer to sign away $655.92 by convincing her that
she had made a superb grade on a sham talent test.70  Representatives of
a disc jockey school used a "voice test" to deceive prospective students into
67. An enrollment contract between a seller and buyer will not be effective
unless the buyer affirms that enrollment contract by signing and returning to
seller the Disclosure and Affirmation Form specified in paragraph (e) below
within ten (10) days of his receipt of that Form. If the buyer fails to affirm
the enrollment contract within the ten (10) day period, seller shall consider
the contract null and void, and within ten (10) business days of the expiration
of the affirmation period, shall refund all monies paid by the buyer and cancel
and return to buyer any evidence of indebtedness.
Proposed Trade Rule § 438.2(d), 39 Fed. Reg. 29387-88 (1974).
(1) After receiving from the buyer his signed enrollment contract, seller
shall mail to buyer, by certified mail return receipt requested, a one page form,
in duplicate, that contains the placement and drop-out disclosures required by
paragraphs (b)(1) and (2), above, in the form required by paragraph (c),
above; and at the bottom of the same form the following unsigned Affirmation
Statement ....
(2) The Disclosure and Affirmation Form shall not contain any informa-
tion or representations other than the drop out and placement disclosures pro-
vided by paragraphs (b)(1) and (2) of this section, above, and the Affirma-
tion Statement in paragraph (e) (1) above ...
Id. § 438.2(e).
68. This provision conflicts with the VA's affirmation requirements for correspond-
ence courses, which provide for affirmation after the expiration of the ten day posten-
rollment period. See 38 U.S.C. § 1786(b) (1974). The proposed rule should be
amended either to exempt the veteran from this requirement or to provide for coordina-
tion of the two regulations.
69. Letter from A Concerned Bell & Howell Representative, FTC File No. 1-11-11
(K-603), Jan. 2, 1975.
70. Letter from Virginia A. Ernest, FTC File No. 1-11-11 (K-631), Dec. 22, 1974.
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the belief that they were qualified for jobs "guaranteed" upon graduation. 71
Some salespersons have also managed to convince prospective students of the
need for high cost training in fields that do not require specialized training
at all. 72 By allowing the student, armed with the pertinent information con-
tained in the mailed disclosure form, ten days to reconsider his decision, the
adverse effects of decisions made hastily under the influence of aggressive
salespersons would be minimized. Indeed, a representative of the Nevada
Consumer Affairs Division estimates that this provision would reduce the
number of complaints concerning proprietary vocational schools by 70 per-
cent.
73
Yet, as written, this provision runs counter to public policy considerations
and traditional contract law.7 4  The social and legal deference accorded a
signed contract into which the parties voluntarily enter is undermined by the
requirement of an "affirmation" to be made after the fact and evidenced by
the absence of some affirmative act to cancel. Other federal law, including
the FTC's Truth in Lending Act 75 and its Trade Regulation Rule on the
Cooling-Off Period for Door-to-Door Sales 76 provide for "cooling-off" periods
during which the consumer can exercise the right to cancel a contract without
obligation. The proposed rule provides for an "affirmation" period during
which the student incurs no obligation under a signed contract until a subse-
quent decison is made to affirm it. The 1969 and 1974 versions of the Uni-
form Consumer Credit Code77 include the "cooling-off" provision, which bet-
ter protects the integrity of a contract. The expressed intent of the drafters,
however, is that a contract legally binding on both parties should not exist
until the consumer has the opportunity to reconsider his decision.78 Thus,
the term "enrollment contract," as used throughout the rule, is a misnomer
which should be replaced by "enrollment option," and likened legally to an
option to buy. It should also be emphasized that, despite any representation
71. See People v. B.C. Associates, Inc., 22 Misc. 2d 43, 194 N.Y.S.2d 353 (Sup. Ct.
1959).
72. Letter from Helen F. Nielsen, FTC File No. 1-11-11 (K-630), Dec. 6, 1974
(concerning a course in "grocery checking" that cost $200).
73. Letter from Sy Newmark, Field Representative, Nevada Consumer Affairs Divi-
sion, FTC File No. 1-11-1 (K-12), Sept. 10, 1974).
74. See, e.g., 1 S. WILLISTON, A TREATISE ON THE LAW OF CONTRACTS § 70 (3d ed.
1957).
75. 15 U.S.C. § 1635 (1970).
76. 16 C.F.R. § 429 (1974).
77. UNIFORM CONSUMER CREDIT CODE §8 2.501-.505 (1969 version), §H 2.501-.505
(1974 version).
78. Interview with Robert Badal, FTC Consumer Protection Staff, in Washington,
D.C., Jan. 10, 1975.
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by the school to the contrary, no valid and enforceable contract exists until
the affirmation statement is returned.
Affirmation and cooling-off periods have usually been required by the
FTC in cases involving door-to-door sales. 79  The proposed rule marks the
first time such a provision has been extended to cover sales by mail.
D. Towards An Equitable Refund Policy
Another innovative aspect of the proposed rule is the cancellation and pro
rata refund policy described in section 438.2(f) and required by section
438.2(g) to be included in the enrollment "contract." 80 This policy guaran-
tees the student a refund of a sum of money proportionate to the number
of lessons attended or completed, less a small registration fee. This protects
students from contracting away the full amount for a course only partially
completed, and prevents the schools from profiting from their own inability
to train students properly at the expense of the withdrawing student. In one
instance, a student enrolled by mail in a writing school and then dropped
out because of the poor quality of the materials received. The school refused
to refund any portion of the $655.92 already paid, citing the absence of a
cancellation clause in the enrollment contract as relieving it of all liability.8 '
Several recent consent orders obtained by the FTC have required proprie-
tary schools to make full refunds to individuals who cancelled their contracts
during cooling-off periods. 82 Other FTC litigation has sought to prevent mis-
79. E.g., Career Academy, Inc., 3 TRADE REG. REP. (1974 Trade Cas.) 20,603, at
20,500 (FTC Sept. 13, 1974).
80. (1) Upon cancellation of an affirmed contract the seller shall not re-
ceive, demand or retain more than a pro rata portion of the total contract price,
plus a registration fee of five percent (5%) of the total contract price but not
to exceed twenty-five dollars ($25).
Proposed Trade Rule § 438.2(f)(1), 39 Fed. Reg. 29388 (1974). Paragraph (f)(2)
prescribes the method for computation of a pro rata refund. The seller is allowed ten
business days to provide the buyer with his correct refund payment. In addition, the pro-
posed rule states that "the seller shall furnish the buyer with a fully completed copy of
the buyer's enrollment contract and in close proximity to the space reserved in the con-
tract for the buyer's signature .... ." Id. § 438.2(g). This provision is an implicit
warning to the consumer not to sign the contract before reading the cancellation and
refund policy. The cancellation and refund policies for both correspondence and resi-
dence courses of study, as well as the standardized provision required to be incorporated
into the contract, are set out in this paragraph.
81. Letter from Virginia A. Ernest, supra note 70.
82. Weaver Air Line Personnel School, Inc., 3 TRADE REG. REP. (1974 Trade
Cas.) 20,756, at 20,606 (FTC Nov. 15, 1974); Fuqua Industries, Inc., 3 TRADE REG.
REP. (1974 Trade Cas.) 20,755, at 20,605 (FTC Nov. 13, 1974); Martin Industries,
Inc., 3 TRADE RE. REP. (1974 Trade Cas.) 20,749, at 20,603 (FTC Nov. 11, 1974);
Career Academy, Inc., 3 TRADE REG. REP. (1974 Trade Cas.) 20,603, at 20,500 (FTC
Sept. 13, 1974).
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representation of refund policies and insure adherence to refund policies al-
ready established.83 The pro rata refund guaranteed to students who begin
but fail to complete their courses is a new extension of these previously ap-
proved refund policies. If minor adjustments are made in its terms to better
reflect the schools' expenditures, this extension of refund policy is not un-
reasonable.
The drafters have provided for a blanket refund of the total contract price
less a registration fee of 5 percent of the total contract price not to exceed
$25. The registration fee, covering the administrative expenses incurred in
enrolling a student, fails to take account of overhead expenses and certain
other fixed costs. 84 Residential schools are particularly affected by this prob-
lem.85 It seems unfair to require a student to assume the overhead expenses
resulting from another student's withdrawal.
Indeed, the terms of the pro rata refund proposed by the FTC are more
stringent than those required by the Office of Education, the Veterans Ad-
ministration, and by the FTC's own previously promulgated Guides for Pri-
vate Vocational and Home Study Schools.86  Persuasive evidence has been
offered to show that a retention of 10 percent of the tuition paid up to $50
is a more reasonable across-the-board estimate of student acquisition costs.8 7
The substitution of these figures for those proposed in the rule would also
avoid conflict with existing Office of Education and VA refund require-
ments. 8
If a school has already passed a student's promissory note to a third party
financer, it is not clear how it can lawfully cancel the student's remaining
83. See, e.g., Goodman v. FTC, 244 F.2d 5,84 (9th Cir. 1957); Franklin Institute,
55 F.T.C. 14 (1958); Civilian Serv. Bureau, 53 F.T.C. 385 (1956).
84. Interview with Robert Badal, FTC Consumer Protection Staff, in Washington,
D.C., Feb. 13, 1975.
85. See Initial Comments of the Association of Independent Colleges and Schools,
supra note 7, at 74-77.
86. The Office of Education's proposed Guaranteed Student Loan regulations contain
a flexible refund policy responsive to the individual needs of the various schools. See
39 Fed. Reg. 37154, 37158 (1974). The VA allows the institutions to retain a registra-
tion fee of 10 percent of the tuition up to $50, plus 25 percent of the tuition if the stu-
dent cancels before completing 25 percent of the course; retention of 50 percent of the
tuition if the student cancels after completing 25 percent but before completing 50 per-
cent of the course; or retention of the full tuition if the student cancels after completing
50 percent of the course. See 38 U.S.C. § 1786(c) (1974). The FTC's Guides for
Private Vocational and Home Study Schools and the accompanying Proposed Statement
of Enforcement Policy Concerning Cancellation and Refund Policies of Private Schools,
FTC News, May 2, 1972, at 2, provide for the pro rata refund described infra.
87. See, e.g., Letter from Lipman G. Feld, Attorney, FTC File No. 1-11-1 (K-17),
Sept. 12, 1974; comments and letters cited note 7 supra.
88. See note 86 supra.
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indebtedness upon revocation of the contract. This problem becomes acute
when the third party is a holder in due course. Under the Uniform Commer-
cial Code, a holder in due course of a student's note may demand payment
regardless of any defenses the student may assert against the school. 9 In
light of another trade regulation rule now before the Commission that would
abolish holder in due course status throughout the consumer world, 90 the rule
concerning proprietary vocational schools does not adequately account for the
problem posed by third party lenders. If the Commission's inaction on the
holder in due course rule continues, however, the drafters may amend the
proposed rule regulating proprietary vocational schools to require that any
note evidencing student indebtedness be clearly marked as non-negotiable. 91
It should also be noted that these sections refer only to the "total contract
price" and do not include a specific provision for the apportionment of the
cost of equipment or supplies furnished to the student. When the school
is forced to weigh the financial risk of sending equipment and supplies against
the possibility of a student cancellation before the attendant expenses have
been defrayed, it is possible that educational quality will be adversely af-
fected. The FTC's own guidelines offer a solution to this problem. The FTC
could restrict the pro rata portion of the refund to include only the "cash
price" of a course, and subtract the fair market retail price (if separately
stated in the contract) of any equipment or supplies furnished to the student
and not promptly returned in condition suitable for reuse.
Finally, the method of cancellation is described in section 438.2(h). 92 Af-
ter a student has signed and affirmed an enrollment contract, the school must
furnish the student with a prepaid return postage card containing a written
notice of cancellation effective on the date the student mails or delivers a
signed copy of the cancellation notice or any other written notice. This in-
89. UNIFORM COMMERCIAL CODE § 3-305.
90. 38 Fed. Reg. 892 (1973).
91. Interview with Robert Badal, note 84 supra.
92. (1) After buyer has signed and affirmed an enrollment contract, seller
shall furnish buyer with a postage prepaid card, plus duplicate card, addressed
to seller and captioned: NOTICE OF CANCELLATION. The buyer's cancellation
is effective on the date that the buyer mails or delivers to the seller a signed
and dated copy of the above described cancelation notice or any other written
notice or, in the alternative;
(2) The Buyer's cancellation is effective on the date that buyer gives the
seller constructive notice of his intention to cancel his contract by failing to
attend residence classes or failing to utilize residence instructional facilities for
such a period of time, of 30 days or less, that the seller should reasonably con-
clude that the buyer has cancelled the contract; or for correspondence courses
of instruction, by failing to submit a lesson for any period of 90 days.
Proposed Trade Rule § 438.2(h), 39 Fed. Reg. 29388-89 (1974).
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sures that the student has at his fingertips an effective means of cancellation,
provided by and thus acceptable to the school. Nevertheless, this notice
may not be effective against a holder in due course of the student's note.
Section 438.2(h) additionally provides for constructive notice of cancella-
tion by failure to attend residential classes for thirty days, or by failure to
submit a lesson by mail for ninety days. This provision is unnecessary for
two reasons. First, there is no reason why a student intelligent enough to
enter into a contractual agreement with the school should not be required
to take affirmative action to cancel that contract. Second, the provision is
unrealistic; statistics show that many successful correspondence school gradu-
ates have gaps of at least ninety days between the submission of lessons.9 3
For these reasons, and to avoid charges of unreasonableness, the constructive
notice provisions should be stricken from the rule.
Yet, in the absence of a constructive notice provision, the student needs
some assurance that liability will not attach for the full value of a course of
study if the cancellation notice is lost in the mail or misplaced by the school.
To provide such assurance, the school should be required to send cancellation
notices in duplicate.
VI. CONCLUSION
The FTC has the authority to stop proprietary school abuses through the
promulgation of a reasonable trade regulation rule. Reports of the con-
siderable number of consumer complaints, student loan defaults and media
accounts 94 of illegal business practices warrant the Commission's efforts to
remedy ,the existing "unfair or deceptive acts or practices" which violate fed-
eral law.
The Commission should, however, give adequate consideration to the sug-
gested alterations which, if implemented, could ensure that the remedies are
reasonably related to the illegal practices they are intended to eliminate.
Such changes would better effectuate an accommodation among the many
and varied educational offerings covered by the proposed rule, would avoid
imposing a harsh and unreasonable administrative burden upon the schools,
93. According to the statement of the NHSC, 53 percent of LaSalle Extension Uni-
versity's recent graduates, as indicated by October 1974 grade records, had gaps of at
least ninety days between lesson submissions in their correspondence courses. Comment
of the National Home Study Council, supra note 7, at 128. One of the major advantages
of home study is its scheduling flexibility. To penalize students who wish to take full
advantage of that flexibility seems unreasonable.
94. See, e.g., Carper, Career Schools Aren't Always What They Seem, RasFras Di-
GEST, June, 1974, at 143; Mindell, supra note 39; O'Neil, supra note 15, Washington
Post, June 23-26, 1974.
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